THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D.C. 20301-6000

PRODUCTION AND Mar 17 1989
LOGISTICS

MEMORANDUM FOR DEPUTY FOR ENVIRONMENT, SAFETY AND OCCUPATIONAL
HEALTH, OASA (I&L)
DEPUTY DIRECTOR FOR ENVIRONMENT, OASN (S&L)
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE,
(E, S&OH) SAF/RQ
DIRECTOR, DEFENSE LOGISTICS AGENCY (DLA-W)

SUBJECT: Suggested IAG Language from the State and Federal Agency Workgroup

Over the last three months, DoD representatives met with State organizations to
develop acceptable state language on matters covered in the original model IAG
language that we agreed to with the Environmental Protection Agency for National
Priority List Sites. Representatives of the National Association of Attorneys General,
the Association of State and Territorial Solid Waste management Officials, and the
National Governors' Association worked with us.

On all but the force majeure and stipulated penalties provisions, we reached
agreement with the state organizations on changes to the DoD-EPA model language.
EPA also accepts the use of this language in agreements. A copy of this agreed upon
language is attached. The DoD components should accept without reservation a state's
use of all, or any subset of these provisions in the IAG negotiations. They are a
reasonable accommodation of our mutual interests to provide meaningful state
participation in our cleanup activities. Their direct use should facilitate the negotiations.

The above state associations are informing their members that the attached
provisions are a way to soundly handle the matters that they cover and that DoD and
EPA will accept them. This should promote individual state use. However, they cannot
bind their member states. You may find some states asking for more favorable
language to their interests on these IAG provisions. In those instances, you should feel
free to discuss revisions that you would like, also. Installation negotiators should
continue to consider any additional state concerns on these provisions and evaluate
their reasonableness in the context of the entire IAG negotiations. The negotiators
should continue to follow existing Service guidance on stipulated penalties and force
majeure.

William H. Parker, 1lI, P.E.
Deputy Assistant Secretary of Defense
(Environment)
Attachment



UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
REG ON ,
STATE OF ,

AND THE
UNI TED STATES [ DOD Conponent ]

IN THE MATTER OF:

FEDERAL FACI LI TY
AGREEMENT UNDER
CERCLA SECTI ON 120

THE U.S. (DOD COVPONENT® S)
<NAVE OF FACI LI TY>

Adm ni strative
Docket Nunber:

N N N N N N N N’

Based on the information available to the Parties on the
effective date of this FEDERAL FACI LI TY AGREEMENT ( Agreenent),
and without trial or adjudication of any issues of fact or |aw,

the Parties agree as foll ows:



JURI SDI CTI ON

Each Party is entering into this Agreenent pursuant to the
foll ow ng authorities:

(1) The U S. Environnmental Protection Agency (U. S. EPA),
Region <>, enters into those portions of this Agreenent that
relate to the renedial investigation/feasibility study (RI/FS)
pursuant to Section 120(e) (1) of the Conprehensive Environnental
Response, Conpensation, and Liability Act (CERCLA), 42 U S.C. 8§
9620(e) (1), as anended by the Superfund Anendnents and
Reaut hori zation Act of 1986 (SARA), Pub. L. 99-499 (hereinafter
jointly referred to as CERCLA/ SARA or CERCLA) and (Sections 6001,
3008(h) and 3004(u) and (v) of] the Resource Conservation and
Recovery Act (RCRA), 42 U S.C (88 6961, 6928(h), 6924(u) and
(v),] as anended by the Hazardous and Solid Waste Anendnents of
1984 (HSWA) (hereinafter jointly referred to as RCRA/ HSWA or
RCRA) and Executive Order 12580;

(1i1) US EPA Region <> enters into those portions of this
Agreenent that relate to interimrenedial actions and final
remedi al actions pursuant to Section 120 (e)(2) of CERCLA/ SARA,
(Sections 6001, 3008(h) and 3004(u) and (v) of RCRA and Executive
Order 12580;

(ti1) The [DOD Conponent] enters into those portions of this
Agreenent that relate to the RI/FS pursuant to Section 120(e) (1)
of CERCLA, (Sections 6001, 3008(h) and 3004(u) and (v) of] RCRA,
Executive Order 12580, the National Environnmental Policy Act, 42
U S C 8§ 4321, and the Defense Environnental Restoration Program

(DERP) 10 U.S.C. § 2701 et seq.;



(iv) The [DOD Conponent] enters into those portions of this
Agreenent that relate to interimrenedial actions and final
remedi al actions pursuant to Section 120 (e)(2) of CERCLA/ SARA,
(Sections 6001, 3004(u) and 3008(h) of] RCRA, Executive O der
12580 and t he DERP.

(v) The [State] enters into this Agreenent pursuant to

sections 120(f) and 121(f) CERCLA/ SARA, 42 U.S.C. 88 9620(f) and

9621(f), section 3006 of RCRA, 42 U.S.C. § 6926, and [cite any

applicable state | aw].




PURPOSE

A.  The general purposes of this Agreenent are to:

(1) ensure that the environnental inpacts associ ated
W th past and present activities at the Site are thoroughly
i nvestigated and appropriate renedi al action taken as necessary
to protect the public health, welfare and the environnent;

(2) establish a procedural franmework and schedul e for
devel opi ng, inplenenting and nonitoring appropriate response
actions at the Site in accordance with CERCLA/ SARA, the NCP,
Super fund gui dance and policy, RCRA, RCRA guidance and policy,

and applicable state | aw and,

(3) facilitate cooperation, exchange of information and

participation of the Parties in such actions.

B. Specifically, the purposes of this Agreenent are to:

(1) Identify InterimRenmedial Action (I RA) alternatives
whi ch are appropriate at the Site prior to the inplenentation of
final renedial action(s) for the Site. |RA alternatives shall be
identified and proposed to the Parties as early as possible prior

to formal proposal of IRAs to U.S. EPA and the State pursuant to

CERCLA/ SARA and applicable state law. This process is designed

to pronote cooperation anong the Parties in identifying | RA
alternatives prior to selection of final I|RAs.

(2) Establish requirenents for the performance of a R
to determne fully the nature and extent of the threat to the

public health or welfare or the environnment caused by the rel ease



and threatened rel ease of hazardous substances, pollutants or
contam nants at the Site and to establish requirenments for the
performance of a FS for the Site to identify, evaluate, and
select alternatives for the appropriate renedial action(s) to
prevent, mtigate, or abate the release or threatened rel ease of
hazar dous substances, pollutants or contam nants at the Site in

accordance with CERCLA/ SARA and applicable state | aw

(3) Ildentify the nature, objective and schedul e of
response actions to be taken at the Site. Response actions at
the site shall attain that degree of cleanup of hazardous
substances, pollutants or contam nants mandat ed by CERCLA/ SARA

and applicable state | aw

(4) Inplenment the selected interimand final renedial

action(s) in accordance wth CERCLA and applicable state | aw and

neet the requirenments of Section 120(e)(2) of CERCLA for an

I nt eragency agreenent between anong U-S—EPAand-the|DBOb

Conponent]—t he parties.
(5) Assure conpliance, through this Agreenment, wth

RCRA and ot her federal and state hazardous waste | aws and
regul ations for matters covered herein.
(6) Coordinate response actions at the Site with the
m ssion and support activities at [installation].
(7) Expedite the cleanup process [including, at site-
specific negotiations, shortening the time franmes specified in
t hese nodel provisions] to the extent consistent with protection

of hunman health and the environnent.



(8) Provide (State) involvenent in the initiation,

devel opnent, selection and enforcenent of renedial actions to be

undertaken at [installation], including the review of all

applicable data as it becones avail able and the devel opnent of

studies, reports, and action plans; and to identify and inteqrate

State ARARs into the renedi al action process.

(9) Provide for operation and nmi nt enance of any

renedi al action selected and i npl enrented pursuant to this

Agr eenent .




SCOPE OF AGREEMENT

[ The purpose of this sectionis to identify the units which
are to be addressed by the agreenent and the units which wll be
excluded fromthe agreenent that will be addressed by ot her
authority, if any. At sone installations it will be appropriate
to cover all of the hazardous waste rel eases under this agreenent
while at others it may not be appropriate. Were all rel eases
are covered, there are two options. First, the parties nmay agree
to have all units including non-NPL and RCRA units, covered by
the section 120 deci si onmaki ng process set out in this docunent.
The second option would be to include in an agreenent a separate
deci si onmaki ng process for the non-NPL and RCRA units. Si nce
the ternms of this section will vary widely fromsite to site, no

attenpt is nade to provide nodel |anguage.]



STATUTORY COVPLI ANCE/ RCRA- CERCLA | NTEGRATI ON

A. The Parties intent to integrate the [ DOD Conponent]’s
CERCLA response obligations and RCRA corrective action
obligations which relate to the rel ease(s) of hazardous
subst ances, hazardous wastes, pollutants or contam nants covered
by this Agreenment into this conprehensive Agreenent. Therefore,
the Parties intend that activities covered by this agreement wl|l
be-deened—to achieve conpliance with CERCLA, 42 U S. C. § 9601 et
seq.; te satisfy the corrective action requirenents of Sections
3004(u) and (v) of RCRA, 42 U . S.C 8 6924(u) and (v), for a RCRA
permt, and Section 3008(h), 42 U S.C. §8 6928(h), for interim
status facilities; and te neet or exceed all applicable or
rel evant and appropriate Federal and State | aws and regul ati ons,
to the extent required by Section 121 of CERCLA, 42 U S.C. § 9621

and applicable state | aw.

B. Based upon the foregoing, the Parties intend that any
remedi al action selected, inplenented and conpl eted under this
Agr eenment shal—be deered by the Parttesto will be protective of
human heal th and the environment such that renediation of
rel eases covered by this Agreenent shall obviate the need for
further corrective action under RCRA (i.e., no further corrective
action shall be required). The Parties agree that with respect
to rel eases of hazardous waste covered by this Agreenent are

associated with the NPL portions of the site, RCRA shall be




consi dered an applicable or relevant and appropriate requirenent

pursuant to Section 121 of CERCLA. [Releases or other hazardous

waste activities not covered by this Agreenent renmmin subject to

all applicable state and federal environnental requirenmnents.]

C. The Parties recognize that the requirenment to obtain
permts for response actions undertaken pursuant to this
Agreenent shall be as provided for in CERCLA and the NCP. The
Parties further recognize that on-goi ng hazardous waste
managenment activities at the [installation] may require the
i ssuance of permts under Federal and State laws. This Agreenent
does not affect the requirenents, if any, to obtain such permts.
However, if a permt is issued to the [ DOD Conponent] for on-
goi ng hazardous waste nmanagenent activities at the Site, U S. EPA

and, or [the State] shall reference and incorporate any

appropriate provisions, including appropriate schedules (and the
provi sion for extension of such schedul es), of this Agreenent

into such permt.

I . . oy he i udicial . : :
conditions—whi-ch—referencethis—agreerent Wth respect to those

portions of this Agreenent incorporated by reference into

pernmts, the parties intend that judicial review of the

i ncorporated portions shall, to the extent review is authorized

by Iaw, only occur under the provisions of CERCLA.



D. Nothing in this Agreenent shall alter the [DOD
Conponent]’s authority with respect to renoval actions conducted

pursuant to Section 104 of CERCLA, 42 U S.C. § 9604.



CONSULTATI ON W TH U.S. EPA AND THE
STATE OF ( )

Revi ew and Comment Process for Draft and Final Comrents

A. Applicability:
The provisions of this Part establish the procedures

that shall be used by the Parties [DPOb-Cenponent}—andU-S—EPA
to provi de theParties each other with appropriate notice,

review, conmment, and response to comrents regarding RI/FS and
RD/ RA docunents, specified herein as either primry or secondary
docunents. |In accordance wth Section 120 of CERCLA and 10
US C § 2705, the [DOD Conponent] will normally be responsible
for issuing primary and secondary docunents to U S. EPA and [the
State]. As of the effective date of this Agreenent, all draft
and final reports for any deliverabl e docunent identified herein
shal |l be prepared, distributed and subject to dispute in
accordance with paragraphs B through J bel ow.

The designation of a docunent as "draft" or "final" is

solely for purposes of consultation with U S. EPA and [the State]

in accordance with this Part. Such designation does not affect
the obligation of the Parties to issue docunents, which may be
referred to herein as "final", to the public for review and

coment as appropriate and as required by |aw

B. Ceneral Process for RI/FS and RD/ RA docunents:

1. Primary docunents include those reports that are mgjor,

di screte portions of RI/FS or ROJRA activities. Primary



docunents are initially issued by the [ DOD Conponent] in draft

subject to review and comment by U. S. EPA and [the State].

Fol | ow ng recei pt of comments on a particular draft primry
docunent, the [DOD Conponent] will respond to the conmments
received and issue a draft final primry docunent subject to
di spute resolution. The draft final primary docunent wll becone
the final primry docunent eirther 30 days after issuance the
pertod—establshed for reviewof a—draft finaldecurment if
di spute resolution is not invoked or as nodified by decision of
the di spute resol ution process.

2. Secondary docunents include those reports that are
di screte portions of the primary docunents and are typically
i nput or feeder docunents. Secondary docunents are issued by the
[ DOD Conmponent] in draft subject to review and comrent by U. S
EPA and [the State]. Although the [DOD Conponent] will respond

to comments received, the draft secondary docunents may be
finalized in the context of the corresponding draft final primary

docunent is issued.

C. Primary Reports:

1. The [DOD Conponent] shall conplete and transmt draft
reports for the follow ng primry docunents to U S. EPA and [the
State] for review and comment in accordance with provisions of
this Part:

[Note: The list set forth bel ow represents potenti al
primary docunents and the type of information that typically

woul d be generated during a CERCLA cleanup at an NPL site. This



list, and the list bel ow of secondary docunents, includes

di screte portions of the RI/FS or RDRA and are subject to change
in accordance with the NCP, [DOD Conponent] and U.S. EPA

gui dance, and site specific requirenents. |In practice, the
docunents will also vary with scope and nature of the project,
and may either be conbi ned or broken out into separate vol unes.]

1. [ Scope of WorKk]

2. [RI/FS Work Pl an, including Sanpling and
Anal ysi s Pl an and QAPP]

3. [ R sk Assessnent ]

4. [Site Characterization Report]

5. [Initial Screening of Alternatives]

6. [Treatability Studies Report and, Additional
Site Characterization Report 2]

7. [Detail ed Anal ysis of Alternatives]

8 [ Proposed Pl an]

9. [ Record of Deci sion]
10. [Renedi al Design]
11. [Renedial Action Wrk Pl an]
2. Only the draft final reports for the primary docunents

identified above shall be subject to dispute resolution. The
[ DOD Conmponent] shall conplete and transmt draft primary
docunents in accordance with the tinetable and deadli nes

established in Part (Deadl i nes) of this Agreenent.

D. Secondary Docunents:

1. The [DOD Conponent] shall conplete and transmt draft
reports for the follow ng secondary docunents to U S. EPA and

[the State] for review and comment in accordance with the

provi sions of this Part:



1. [Initial Renedial Action/Data Quality Qbjectives]
2. [Post-screening Investigation Wrk Pl an]
3. [Sanpling and Data Results]

2. Athough U S. EPA and [the State] may comment on the

draft reports for the secondary docunents |isted above, such
docunents shall not be subject to dispute resolution except as
provi ded by paragraph B hereof. Target dates shall be
established for the conpletion and transm ssion of draft

secondary reports pursuant to Part (Deadlines) of this

Agr eenent .

E. Meetings of the Project Managers on Devel opnent of

Reports:

The Project Managers shall neet approxi mately every [30] days,
except as otherw se agreed by the Parties, to review and di scuss
the progress of work being perfornmed at the site on the primary
and secondary docunments. Prior to preparing any draft report
specified in Paragraphs C and D above, the Project Managers shal
neet to discuss the report results in an effort to reach a common
under standing, to the maxi num extent practicable, wth respect to

the results to be presented in the draft report.

F. | dentification and Determ nation of Potential ARARS:

1. For those primary reports or secondary docunents that
consi st of or include ARAR determ nations, the Project Managers

shall neet prior to the issuance of a draft report, to identify



and propose, to the best of their ability, all potential ARARsS

pertinent to the report being addressed. [The State] shal




identify all potential state ARARsS as early in the renedi al

process as possible consistent with the requirenents of CERCLA

section 121 and the NCP. The [DOD Conponent] shall consider any

witten interpretations of ARARs provided by the state. Dr af t

ARAR determ nations shall be prepared by the [ DOD Conponent] in
accordance wth Section 121(d)(2) of CERCLA, the NCP and
pertinent guidance issued by U S. EPA—whieh that is net
Frconsi stent with CERCLA and the NCP.

2. Inidentifying potential ARARs, the Parties recognize
that actual ARARs can be identified only on a site-specific basis
and that ARARs depend on the specific hazardous substances,
pol lutants and contam nants at a site, the particular actions
proposed as a renedy and the characteristics of a site. The
Parties recognize that ARAR identification is necessarily an
iterative process and that potential ARARs nust be re-exam ned

t hroughout the RI/FS process until a ROD is issued.

G Revi ew and comment on Draft Reports:

1. The [DOD Conponent] shall conplete and transmt each

draft primary report to U S. EPA and [the State] on or before the

correspondi ng deadl i ne established for the issuance of the
report. The [DOD Conponent] shall conplete and transmt the
draft secondary docunment in accordance the target dates
established for the issuance of such reports established pursuant

to Part (Deadl i nes) of this Agreenent.




2. Unl ess the Parties mutually agree to another tine
period, all draft reports shall be subject to a 30-day period for

review and comment. Review of any docunent by the U S. EPA and



([the State] nmay concern all aspects of the report (including

conpl eteness) and should include, but is not limted to,
techni cal eval uation of any aspect of the docunent, and
consi stency with CERCLA, the NCP and any pertinent gui dance or
policy premigated issued by the U S. EPA, and with applicable

state law. Comments by the U S. EPA and [the State] shall be

provided with adequate specificity so that that [DOD Conponent]
may respond to the conmment and, if appropriate, nake changes to
the draft report. Coments shall refer to any pertinent sources
of authority or references upon which the comments are based,

and, upon request of the [DOD Conponent], the U S. EPA or [the
State] shall provide a copy of the cited authority or reference.
In cases invol ving conplex or unusually lengthy reports, U S. EPA

or [the State] may extend the 30-day comrent period for an

additional 20 days by witten notice to the [ DOD Conponent] prior

to the end of the 30-day period. On or before the close of the

comment period, U S. EPA and [the State] shall transmt by next
day mail their witten comments to the [ DOD Conponent].
3. Representatives of the [DOD Conponent] shall nake

t hensel ves readily available to U S. EPA and [the State] during

the coment period for purposes of informally responding to
questions and comments on draft reports. Oal comments made
during such di scussions need not be the subject of a witten
response by the [ DOD Conponent] on the close of the comment

peri od.



4. In commenting on a draft report which contains a

proposed ARAR determination, U S. EPA or [the State] shall

i ncl ude a reasoned statenent of whether they object to any



portion of the proposed ARAR determi nation. To the extent that

US EPA or [the State] does object, it shall explain the basis

for its objection in detail and shall identify an ARARS which it
beli eves were not properly addressed in the proposed ARAR
determ nation

5. Followng the close of the comment period for a draft
report, the [DOD Conponent] shall give full consideration to al
witten coments on the draft report submtted during the conment
period. Wthin 30 days of the close of the conmment period on a
draft secondary report, the [DOD Conponent] shall transmt to

U S EPA and [the State] its witten response to conments

received within the comment period. Wthin 30 days of the close
of the coment period on a draft primary report, the [DCD

Conmponent] shall transmt to U S. EPA and [the State] a draft

final primary report, which shall include the [DOD Conponent]’s
response to all witten comrents, received within the coment
period. Wiile the resulting draft final report shall be the
responsibility of the [ DOD Conponent], it shall be the product of
consensus to the maxi num extent possible.

6. The [DOD Conponent] may extend the 30-day period for
ei ther responding to comments on a draft report or for issuing
the draft final primary report for an additional 20 days by

providing notice to U S. EPA and [the State]. |In appropriate

circunstances, this tinme period may be further extended in

accordance wth Part (Ext ensi ons) hereof.




H Availability of D spute Resolution for Draft Final

Pri mary Docunents:




1. D spute resolution shall be available to the Parties for

draft final primary reports as set forth in Part (Dispute

Resol uti on).

2. Wen dispute resolution is invoked on a draft primry
report, work nmay be stopped in accordance with the procedures set

forth in Part (Dispute Resolution).

| . Fi nali zati on of Reports:

The draft final primary report shall serve as the final
primary report if no party invokes dispute resolution regarding
t he docunent or, if invoked, at conpletion of the dispute
resol ution process should the [ DOD Conponent]’s position be
sustained. |If the [DOD Conponent]’s determ nation is not
sustained in the dispute resolution process, the [DOD Conponent ]
shal |l prepare, within not nore than 35 days, a revision of the
draft final report which confornms to the results of dispute
resolution. In appropriate circunstances, the tine period for
this revision period may be extended in accordance with Part

(Ext ensi ons) hereof.

J. Subsequent Mbdification of Final Reports:

Followi ng finalization of any primary report pursuant to

Par agraph | above, any party to this Agreenent, U-S—EPAerthe
FDOb—Conponent} may seek to nodify the report, including seeking

additional field work, pilot studies, conputer nodeling or other

supporting technical work, only as provided in Paragraphs 1 and 2

bel ow.



1. A party U-S—EPA o+ the | DOD-Conponent} may seek to

nodify a report after finalization if it determ nes, based on new
information (i.e., information that becane avail able, or
conditions that became known, after the report was finalized)
that the requested nodification is necessary. A party U-S—FEPA
or—the | BOb-Conpoenent} may seek such a nodification by submtting
a concise witten request to the Project Manager of the other
Parties. The request shall specify the nature of the requested
nodi fi cati on and how the request is based on new i nfornmation.

2. In the event that a consensus is not reached by the
Proj ect Managers on the need for a nodification, any party U-S-
EPA—or—the | DOD-Conpoenent} may i nvoke dispute resolution to
determne if such nodification shall be conducted. Mbdification
of a report shall be required only upon a showng that: (1) the
requested nodification is based on significant new i nformation,
and (2) the requested nodification could be of significant
assi stance in evaluating inpacts on the public health or the
environment, in evaluating the selection of renedial
alternatives, or in protecting human health and the environnent.

3. Nothing in this Subpart shall alter U S. EPA' s or (the
State’s) ability to request the performance of additional work,
whi ch was not contenplated by this Agreenent. The [ DCD
Conmponent]’s obligation to perform such work must be established
by either a nodification of a report or docunent or by anmendnent

to this Agreenent.



RESOLUTI ON OF DI SPUTES

Except as specifically set forth elsewhere in this
Agreenent, if a dispute arises under this Agreenent, the
procedures of this Part shall apply.

All Parties to this agreenent shall nake reasonable efforts
to informally resolve disputes at the Project Manager or
| medi ate supervisor level. |If resolution cannot be achi eved
informally, the procedures of this Part shall be inplenented to

resol ve a dispute.

A Wthin thirty (30) days after: (1) theperiod
establshedfor—+eview-i ssuance of a draft final primary

docunent pursuant to Part (Consultation with U S. EPA and

the State) of this agreenent, or (2) any action which |leads to or
generates a dispute, the disputing Party shall submt to the
other Parties a witten statement of dispute setting forth the
nature of the dispute, the work affected by the dispute, the
disputing Party’s position with respect to the dispute and the
information the disputing Party is relying upon to support its

posi tion.

B. Prior to any Party’s issuance of a witten statenent of
di spute, the disputing Party shall engage the other Parties in
i nformal dispute resolution anong the Project Managers and/ or

their imedi ate supervisors. During this infornmal dispute



resolution period the Parties shall neet as many tines as are

necessary to discuss and attenpt resolution of the dispute.



C. The Dispute Resolution Comrmittee (DRC) will serve as a

forumfor resolution of disputes for which agreenent has not been
reached through informal dispute resolution. The Parties shal
each designate one individual and an alternate to serve on the

DRC. The individuals designated to serve on the DRC shall be

enpl oyed at the policy |evel (Senior Executive Service (SES) or
equi val ent) or be delegated the authority to participate on the
DRC for the purposes of dispute resolution under this Agreenent.
The U S. EPA's representative on the DRC is the Waste Managenent

Division Director of U S. EPA s Region . The [State]

representative on the DRC i s

The [ DOD Conponent]’s

desi gnated nenber is the [ DOD Conponent] equivalent. Witten
noti ce of any delegation of authority froma Party’s designated
representative on the DRC shall be provided to all other Parties

pursuant to the procedures of Part (Noti ces).

D. Follow ng elevation of a dispute to the DRC, the DRC

shal | have twenty-one (21) days to unani nously resolve the

di spute and issue a witten decision signed by all parties. |If
the DRC is unable to unaninously resolve the dispute within this
twenty-one (21) day period the witten statenent of dispute shal
be forwarded to the Senior Executive Commttee (SEC) for

resol uti on.

E. The SEC will serve as the forumfor resolution of
di sputes for which agreenent has not been reached by the DRC

The U. S. EPA representative on the SEC is the Regional



Adm nistrator of the U S. EPA' s Region . The (State

representative on the SEC is

The [ DOD Conponent]’'s representative on the SECis the [DOD
Conmponent] equi valent. The SEC nenbers shall, as appropriate,
confer, neet and exert their best efforts to resolve the dispute

and issue a witten decision signed by all parties. | f unani nous

resolution of the dispute is not reached within twenty-one (21)
days, U. S. EPA s Regional Adm nistrator shall issue witten

position on the dispute. The [DOD Conponent] or [the State] nay,

with twenty-one (21) days of the issuance of U S. EPA s position,
issue a witten notice elevating the dispute to the Adm nistrator
of U S. EPA for resolution in accordance with all applicable | ans
and procedures. In the event that a party the|DbOb Conpenent}

el ects not to elevate the dispute to the Adm nistrator within the
desi gnated twenty-one (21) day escal ation period, the party [BAb
Conponent} shall be deened to have agreed with Regi ona

Adm nistrator’s witten position with respect to the dispute.

F. Upon escalation of a dispute to the Adm nistrator of
U.S. EPA pursuant to Subpart E, the Adm nistrator will review and
resolve the dispute within twenty-one (21) days. Upon request,
and prior to resolving the dispute, the parties U S. EPA
Adm ni strator shall neet and confer with the [ DOD Conponent’ s]

Secretariat-Representative and [the comm ssioner of the state

agency] to discuss the issue(s) under dispute. Upon resolution,
the Adm nistrator shall provide the other parties [DOBb-Coenponenti

with a witten final decision setting forth resolution of the




di spute. The duties of the Adm nistrator set forth in this Part

shal | not be del egat ed.

G [The State] reserves its right to nmaintain an action

under section 121(f)(3)(B) of CERCLA, 42 U.S.C. 8§ 9621(f)(3)(B)

to chall enge the selection of a renedial action that does not

attain a legally applicable or relevant and appropri ate standard,

requirenent, criteria or limtation.

H.  The pendency of any dispute under this Part shall not
affect the [DOD Conponent]’s responsibility for tinely
performance of the work required by this Agreenent, except that
the time period for conpletion or work affected by such dispute
shall be extended for a period of tinme usually not to exceed the
actual tine taken to resolve any good faith dispute in accordance
Wi th the procedures specified herein. Al elenents of the work
required by this Agreenent which are not affected by the dispute
shal |l continue and be conpleted in accordance with the applicable

schedul e.

. When dispute resolution is in progress, work affected by
the dispute will imediately be discontinued if the Hazardous
Waste Division Director for U S. EPA's Region __ requests, in
witing, that work related to the dispute be stopped because, in
U.S. EPA s opinion, such work is inadequate or defective, and
such inadequacy or defect is likely to yield an adverse effect on

human health or the environnent, or is likely to have a



substanti al adverse effect on the renedy sel ection of

i npl enentation process. The state nmay request the U S. EPA s

Reqi on Division Director to order work stopped for the

reasons set out above. To the extent possible, the party seeking

a wor k stoppage U-S—FEPA shall consult with the the other parties

FBOBb—Cenponent} prior to initiating a work stoppage request.
After stoppage of work, if a party the [bob-Conpenent} believes

that the work stoppage is inappropriate or may have potenti al

significant adverse inpacts, the party [BDOb-Cenpoenrent} nay neet
with the party ordering a work stoppage BwisionDirector to

di scuss the work stoppage. Following this neeting, and further
consideration of the issues, the U.S. EPA Division Director w |l
issue, in witing, a final decision with respect to the work
stoppage. The final witten decision of the U S. EPA Division
Director may imedi ately be subjected to formal dispute
resolution. Such dispute may be brought directly to either the

DRC or the SEC, at the discretion of the party requesting dispute
resol uti on FbOb-Cenpenent}—

J. Wthin twenty-one (21) days of resolution of a dispute
pursuant to the procedures specified in this Part, the [ DOD
Conmponent] shall incorporate the resolution and fi nal
determ nation into the appropriate plan, schedul e or procedures
and proceed to inplement this Agreenent according to the anended
pl an, schedul e or procedures.

K. Resolution of a dispute pursuant to this Part of the

Agreenent constitutes a final resolution of any dispute arising



under this Agreenent. Al Parties shall abide by all ternms and
conditions of any final resolution of dispute obtained pursuant

to this Part of this Agreenent.



ENFORCEABI LI TY

A. The Parties agree that:

(1) Upon the effective date of this Agreenent, any
standard, regulation, condition, requirenment or order which has
becone effective under CERCLA and is incorporated into this
agreenent is enforceable by any person pursuant to Section 310 of
CERCLA, and any violation of such standard, regul ation,
condition, requirenment or order will be subject to civil
penal ti es under Sections 310(c) and 109 of CERCLA; and

(2) all timetables or deadlines associated with the
RI/FS shall be enforceable by any person pursuant to Section 310
of CERCLA, and any violation of such tinetables or deadlines wll
be subject to civil penalties under Sections 310(c) and 109 of
CERCLA;

(3) all ternms and conditions of this Agreenent which
relate to interimor final renedial actions, including
correspondi ng tinmetabl es, deadlines or schedules, and all work
associated wth the interimor final renedial actions, shall be
enforceabl e by any person pursuant to Section 310(c) of CERCLA,
and any violation of such ternms or conditions wll be subject to
civil penalties under Sections 310(c) and 109 of CERCLA; and

(4) any final resolution of a dispute pursuant to Part
____of this Agreenent which establishes a term condition,
ti metabl e, deadline or schedul e shall be enforceabl e by any

person pursuant to Section 310(c) of CERCLA, and any viol ation of



such term condition, tinetable, deadline or schedule will be
subject to civil penalties under Sections 310(c) and 109 of

CERCLA.

B. Nothing in this Agreenent shall be construed as
aut hori zing any person to seek judicial review of any action or
work where review is barred by any provision of CERCLA, including

Section 113(h) of CERCLA.

C. Nothing in this agreenent shall be construed as a

restriction or waiver of any rights the U.S. EPA or [the State]

nmay have under CERCLA, including but not limted to any rights

under sections 113 and 310, 42 U. S.C. 88 9613 and 9659. The DOD

does not waive any rights it nmay have under CERCLA section 120,

SARA section 211 and Executive O der 12580.

D. The parties agree to exhaust their rights under Part

[ Dl spute Resolution] prior to exercising any rights to judicial

review that they may have.

E.— & The Parties agree that all Parties shall have right

to enforce the terns of this Agreenent.



DEADLINES

(Thi s nodel provision assunes no investigatory work is in
progress at the site and no schedul es have been previously
established for study work. The degree of specificity and
conpl eteness of the deadlines contained herein shall be based
upon information possessed at the tinme of devel opnent of the
site-specific agreenent.

A.  The follow ng deadli nes have been established, by U.S.
EPA and the State, for the submttal of draft primry docunents
pursuant to this Agreenent:
1. [Scope of Work]
B. Wthin twenty-one (21) days of the effective date of
this Agreenent, the [DOD Conponent] shall propose deadlines for
conpletion of the following draft primary docunents:

2. [RI/FS Wrk Plan, including Sanpling and Anal ysis
Pl an and QAPP]
[ Rl sk Assessnent ]

[Site Characterization Report]
[Initial Screening of Alternatives]

[Treatability Studies Report and, or Additional Site
Characterizati on Report]

7. |[Detailed Analysis of Alternatives]
8. [Proposed Pl an]
9. [Record of Decision]
Wthin fifteen (15) days of receipt, US. EPA and the State

A Sl

shall review and provide comments to the [ DOD Conponent ]
regardi ng the proposed deadlines. Wthin fifteen (15) days
follow ng recei pt of the comments the [ DOD Conponent] shall, as
appropriate, nmake revisions and reissue the proposal. The
parties shall neet as necessary to discuss and finalize the

proposed deadlines. |If the Parties agree on proposed deadl i nes,



the finalized deadlines shall be incorporated into the
appropriate Wirk Plans. |If the Parties fail to agree within
thirty (30) days on the proposed deadlines, the matter shal

i mredi ately be submtted for dispute resolution pursuant to Part

(D spute Resol ution).

The final deadlines established pursuant to this Paragraph

shal |l be published by U S. EPA and the State.

C. Wthin twenty-one (21) days of issuance of the Record of
Deci sion, the [DOD Conponent] shall propose deadlines for
conpletion of the following draft primry docunents:
9. (Renedi al Desi gn)
10. (Renedial Action Wrk Pl an)
These deadl i nes shall be proposed, finalized and published

utilizing the sane procedures set forth in Paragraph B. above.

D. The deadlines set forth in this Part, or to be
established as set forth in this Part, may be extended pursuant

to Part (Extensions) of this Agreenent. The Parties

recogni ze that one possible basis for extension of the deadlines
for conpletion of the Renedial Investigation and Feasibility
Study Reports is the identification of significant new Site

conditions during the performance of the renedial investigation.



EXTENSI ONS

Either a tinmetable and deadline or a schedul e shall be

ext ended upon receipt of a tinely request for extension and when

good cause exists for the requested extension. Any request for

extensi on by the [ DOD Conponent] shall be submtted in witing

and shal

to:

specify:

The tinetable and deadline or the schedule that is
sought to be extended:

The |l ength of the extension sought;

The good cause(s) for the extension; and

Any related tinetable and deadline or schedul e that
woul d be affected if the extension were granted.

Good cause exists for an extension when sought in regard

An event of force nmjeure;

A del ay caused by another party' s failure to neet
any requi renent of this agreenent;

A del ay caused by the good faith invocation of
di spute resolution or the initiation of judicia
action;

A del ay caused, or which is likely to be caused, by
the grant of an extension in regard to another
ti metabl e and deadline or schedul e; and

Any ot her event or series of events nutually agreed
to by the Parties as constituting good cause.

Absent agreenent of the Parties with respect to the

exi stence of good cause, the [DOD Conponent] may seek and obtain

a determ nation through the di spute resolution process that good

cause exi sts.



D. Wthin seven days of receipt of a request for an
extension of a tinetable and deadline or a schedule, U S. EPA and

[the State] shall advise the [DOD Conponent] in witing of their

respective positions on the request. Any failure by U S. EPA or

[the State] to respond within the 7-day period shall be deened to

constitute concurrence in the request for extension. |If U S EPA

or [the State] does not concur in the requested extension, it

shall include in its statenment of nonconcurrence an expl anation

of the basis for its position.

E. If there is consensus anong the Parties that the
requested extension is warranted, the [DOD Conponent] shal
extend the affected tinetable and deadline or schedul e
accordingly. |If there is no consensus anong the Parties as to
whet her all or part of the requested extension is warranted, the
ti netabl e and deadline or schedul e shall not be extended except
in accordance with a determnation resulting fromthe dispute

resol uti on process.

F. Wthin seven days of receipt of a statenent of
nonconcurrence with the requested extension, the [ DOD Conponent ]

may i nvoke di spute resol ution.

G Atinely and good faith request for an extension shal
toll any assessnent of stipulated penalties or application for
judicial enforcenent of the affected tinetable and deadline or

schedul e until a decision is reached on whether the requested



extension shall be approved. |[|f dispute resolution is invoked
and the requested extension is denied, stipulated penalties my
be assessed and may accrue fromthe date of the original

ti nmetabl e, deadline or schedule. Followi ng the grant of an
extensi on, and assessnent of stipulated penalties or an
application for judicial enforcenent nay be sought only to conpel
conpliance wth the tinmetable and deadline or schedul e as nost

recently extended.



FUNDI NG

It is the expectation of the Parties to this Agreenent that
all obligations of the [ DOD Conponent] arising under this
Agreenment will be fully funded. The [DOD Conponent] agrees to
seek sufficient funding through the DOD budgetary process to
fulfill its obligations under this Agreenent.

I n accordance with Section 120(e)(5)(B) of CERCLA, 42 U S.C
8 9620(e)(5)(B), the [DOD Conmponent] shall include in its annual
report to Congress the specific cost estimtes and budgetary
proposal s associated with the inplenentation of this Agreenent.

Any requirenent for the paynent or obligation of funds,

i ncluding stipulated penalties, by the [ DOD Conponent ]
established by the terns of this agreenent shall be subject to
the availability of appropriated funds, and no provision herein
shall be interpreted to require obligation or paynent of funds in
violation of the Anti-Deficiency Act, 31 U S.C. § 1341. 1In cases
where paynent or obligation of funds would constitute a violation
of the Anti-Deficiency Act, the dates established requiring the
paynment or obligation of such funds shall be appropriately

adj ust ed.

| f appropriated funds are not available to fulfill the [DOD
Conponent]’s obligations under this Agreenent, U S. EPA and [the
State] reserve the right to initiate an action agai nst any ot her
person, or to take any response action, which would be

appropriate absent this Agreenent.



Funds aut hori zed and appropriated annual ly by Congress under
the "Environnmental Restoration, Defense" appropriation in the
Departnent of Defense Appropriation Act and all ocated by the
DASD(E) to the [DOD Conponent] will be the source of funds for
activities required by this Agreenent consistent with section 211
of SARA, 10 U. S.C. Chapter 160. However, should the
Envi ronnmental Restoration, Defense appropriation be inadequate in
any year to neet the total [DOD Conponent] CERCLA inpl enentation
requi renents, the DOD shall enploy and the [DOD Conponent] shal
foll ow a standardi zed DOD prioritization process which allocates
that year’s appropriations in a manner which maxi m zes the
protection of human health and the environnment. A standardized
DOD prioritization nodel shall be devel oped and utilized with the

assi stance of U S. EPA and the states.



